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Baxomox FO. O. BinkpuTTs maTepiaiiB 1HIIIHA CTOPOHI B KPUMIHAJIbHOMY
npoueci Ykpainu. — KpanmiikamiiiHa HaykoBa mpais Ha paBax pyKOMHCY.

HNuceptanis Ha 37400yTTS HAyKOBOT'O CTYIEHs JokTopa ¢utocodii 3a
cnemianbHicTiO 081 IpaBo. — Hanionansauil yHiBepcuTeT «OCTpO3bKa akagemis»,

Ocrtpor, 2025.

Hucepraliisi npucBsgueHa AOCIIIHKEHHIO NPOLEAYypU BIIKPUTTA MarepiaiB
HIIIM CTOPOHI B KPUMIHAJIBLHOMY TIpoleci YKpaiHu yepe3 pPO3KPUTTS CYTHOCTI,
TECOPETHYHUX Ta MPAKTHYHUX ACIIEKTIB Ii€i MPOIEAYPH.

Y  mepmoMy  po3nuli  AgucepTaiii  3AIMCHEHO  3araJbHOTCOPETUYHY
XapaKTepUCTUKY TMPOIEAYpPH  BIAKPUTTS  MaTepiajiiB  I1HIIINA  CTOpPOHI B
KpUMIHAIBHOMY TIpolieci YKpaiHu.

3’sicOBaHO, 10 OKPEMI acCMeKTH MPOOJIEMATUKH BIIKPUTTS MaTepiaiiB 1HIIIHA
CTOPOH1 JOCIIIKYBAIUCS 1 TOCTIKYIOTBCSI TEOPETUKAMU Ta MIPaKTUKaMu y cdepi
KpUMIHAJIBHOTO Tpoiiecy. He 3amummnmcs mo3a yBarorw AOCTIAHHUKIB 1 MUTAHHS,
MOB’s13aH1 13 TPOOJEMATHKOIO BIIKPUTTS MarepiajiiB IHIIIKA CTOPOHI, 30Kpema,
NUTaHHS O3HAWOMJICHHsSI 3 MarepiajamMu JOCYIOBOTO PO3CIiAyBaHHS 10 HOro
3aBepIEHHs, HaJaHHSI [JOCTYIy JO MaTepialiB, TMEPEeBaXHO JIOCYIOBOTO
posciimyBanHs Toio. [IpoTe nucepramitHux poOiT, TPUCBIYCHUX KOMILJIEKCHOMY
JOCIIHPKEHHIO BUKITIOUYHO MPOOIeMaTHKU BIAKPUTTS MarepiaiiB 3a KpumiHaaipHUM
IpoIecyaabHUM KojekcoM Ykpaiam (mami 3a Tekctom - KIIK VYkpainu) moci
HamMcaHo He Oyio, TOMy I JIUcepTallisi € MepmuM B YKpaiHi KOMIUIEKCHUM
JOCIIHKSHHSIM TPOIEyPH BIIKPUTTS MaTEPialliB 1HIIIH CTOPOHI Y KPUMIHAIBHOMY
mporieci YKpaiau.

Hocnimkeno nepeaymMoBu BripoBamkeHHs y 2012 poriri mporieypy B3a€MHOTO
BIIKPUTTSI MaTepiajiB y KpUMiHaIbHOMY mpoleci. KpiM Toro, 3BepHyTO yBary Ha
noAi0H1 3a 3MICTOM MPOLENYPH HaJaHHS JOCTYIYy 10 MarepiajiiB MPHU 3aBEPIICHHI

JIOCYJIOBOTO PpO3CIIiIyBaHHs, TepeAdadyeHl y KPUMIHAIBHOMY MPOLECYaTbHOMY



3akoHogaBcTB1 Cnonyyenoro KopomiserBa Benukoi bputanii 1 [TiBHiunoi1 [pranaii,
®enepatuBHoi Pecniyoniku Himeuunna, @paniii, Anonii, Pecniyomniku Ilonpma.

3a pesynbTaTaMu aHaI3y MOHSTH «BIIKPUTTS MaTepialliBy», «O3HAHOMIICHHS 3
MarepiajlaMu» Ta «IOCTYI JO MarepiaiaiBy (a TaKOX MOXITHUX BiJ HUX TOHSTH),
KOHCTaTOBaHO, IO 1 Ha 3aKOHOAABYOMY PIBHI, 1 B TMpakTULl peanizalii
KPUMIHAJIBHUX TMPOUECYaIbHUX HOPM 11 MOHATTA 4YacTto Oe3miACTaBHO
OTOTOXHIOIOTHCS, TIOJICKYAM Ma€ MICIIEé HEMOCHiIOBHICTh y BH3HAuYCHHI
CHiBBiTHOMICHHS WX TOHATh. CHOPMYITHLOBAaHO aBTOPCHKE BU3HAYCHHS TOHSTTS
BIIKPUTTA MaTepianiBy Ak nependaudeHoi ct. 290, 4. 5 cr. 301, a63. 2 4. 2 ct. 314,
4. 4,2, 6 ct. 333, u. 2 c1. 339, u. 1 ctr. 4791, cr. 483! KIIK Vkpainu npouenypu
(CYKymHOCTI1 TIpolieCyalIbHUX JIiH, pillieHb), 3aBasku ki BusHaueH1 KITK Ykpainu
Cy0’€KTH KPUMIHAIBHOTO MPOBAIHKEHHSI OTPUMYIOTh KOl MarepiaiiB abo A0CTyM
70 TUX JOKYMEHTIB, IHIIMX IMPEAMETIB MaTepialibHOrO CBITY, SKI JOBOJATH
0o0cTaBUHU 00’€KTa IM3HAHHS y KPUMIHAILHOMY TPOBAKCHHI 3 HAJaHHSAM ITUM
Ccy0’€KTaM MOXJIMBOCTI O3HAHOMHTHCH, @ TAaKOXK, 32 BUHSATKAMH, Mepea0aueHUMU
KIIK Ykpainu, — 3p0OUTH BUIIMCKHU, CKOTIIIOBATH Y BiAOOPA3UTH 1HIIUM IIJISIXOM
iH(pOopMaIliro, sika MICTUTHCS B TAKHMX MaTepiaiax.

3’sCOBaHO 3HAYEHHS BIAKPHUTTS MaTepiajiiB IHIIN CTOPOHI y KPUMIHAIEHOMY
nporieci Ykpainu. KoncraTtoBano, mo usg mnpomenypa € ¢GHopMoro peanizamii
KOHBEHI[IMHUX, KOHCTUTYIINHUX Ta KpUMIHAIBHUX MPOLIECYaTbHUX 3acal.

Kpim Toro, BuzHaueHo ropuanyHi Ta GaKTHUHI MiJCTaBU ¥ YMOBH BIAKPUTTS
MaTtepiaiiB pi3HUMHU YYaCHUKaMHM TPOBAKEHHS Ha €Talll 3aBEPIICHHS JOCYI0BOTO
po3ciinyBanHa. Ha OCHOBI JOCHIPKEHHS MIACTaB Ta YMOB BIIKPUTTS MaTepiajiB
3amponoOHOBaHO JOMOBHUTH 4.7 Ta 4. 8§ cr. 290 KIIK VYkpainu 000B’s3x0M
MPUBATHUX 0C10, 3a3HAYCHUX Y X YaCTHHAX, MMOBITOMIISITH, ITICII O3HAHOMIICHHS
3 Marepiaiamu, BiAKpuTUMHU B mopsanky cT. 290 KIIK Vkpainu croponamu, mpo
HAsSBHICTh Y HUX 310paHUX MaTepiaiB, siIKi BOHU 0a)KaloTh BUKOPUCTATH B CY1 SIK
JIOKa3M Ta HaJaBaTu JIOCTYN CTOPOHI OOBUHYBAUYE€HHS Ta CTOPOHI 3aXUCTY JI0 TaKUX

Marepiais.



VY npyromy po3auni mpoaHali3oBaHO MPOLECYadbHY AIJIBHICTh YYaCHUKIB
KPUMIHAJIBHOTO MPOBAXKEHHSI NPH BIOAKPUTTI MarTepiajiiB IiJ 4Yac 3aBepUICHHS
JIOCYJIOBOT'O PO3CIilyBaHHs B KpUMIHAJIBLHOMY TIpolieci Y KpaiHu.

3BEpHYTO yBary Ha HEJIOCKOHAJIICTh IOPUIMYHOI TEXHIKHU, SIKa TPU3BOJIUTH 0
MOPYIIEHHSI MPaB MOTEPMiI0T 0coOH, y 3B’ A3KY 3 BiACYTHICTIO ¥ 4. 7 cT. 290 KIIK
VkpaiHn BKa3iBKM Ha BIAKPUTTS MaTeplayiiB MPEACTABHUKY Ta 3aKOHHOMY
NPECTaBHUKY MOTEPIILJIOTO.

BceraHoBneHo, 10 HACHIIKM HEBIAKPUTTS MaTepialiB 3ajexaTh 1 Bl BUIY
TaKUX MaTepiamiB, 1 Big CcyO’ekTiB, ki Manu O ixX Bigkputh. BuszHadeHo, 110,
BIIKPUBAIOUYM MaTepiajid JIOCYJIOBOTO pO3CHiNYyBaHHS, OOOB’S3KOBO MOTPIOHO
BIIKPMBATH NHUCHMOBI MaTepiayiv, Kl € CaMOCTIMHHUMH JOKa3aMH Y PO3YMiHHI,
Hamnepie, cr. 84 KIIK Ykpainu. JIo 06’€kTiB MaTepiaabHOTO CBITY (HAPHUKIIA,
PEYOBHUX JI0KA31B) MOTPIOHO HA/IATU AOCTYI, ajie iX HEBIIKPUTTS, Y pa3l HEaKTUBHO1
MOBEIIHKM CTOPOHU 3aXUCTy, HE MPU3BOAUTH 0 HEJOIMYCTUMOCTI JOKa3iB, 5K 1
HEBIIKPUTTS 00’ €KTIB €KCTIIEPTHOTO JOCIIPKEHHSI Ta JOKYMEHTIB, K1 BKa3yHOTh Ha
OPUUHSTTS TPOLECYAIbHUX PIIICHb.

AprymeHnToBaHo HeoOxigHiCTh BHeceHHS 3MiH a0 KIIK Vkpainm, siki 6
nepeadavany 3acToCyBaHHS MponeaypH, 3a3HaueHoi y 4. 10 cr. 290 KIIK Ykpainu,
i Yac BUPIMICHHS MUTAHHS HAJaHHS JIOCTYITY 10 BIIOMOCTEH, 1110 Oyiu BUIaJICH]
3rigHo 3 4. 5 ¢T. 290 KIIK Ykpainm.

BcraHoBneHo, 10 3aKOHOJABU€ PErYJIIOBAHHS TMPOLEAYPU BIAKPUTTS
MatepiaiiB Ji3HaHHS MICTUTh HU3KY HenolikiB. Came ¢popmymoBanus 4. 5 ct. 301
KIIK VYkpaiau cymnepeduTh Mpe3yMInlii HeBUHYBATOCTi. BimcyTHilt 000B’s30K
HaJlaBaTH KOITii MaTepiajliB ITiJ] Yac 3aKiHYCHHS JI3HAHHS Y pa3i CKEpyBaHHS JI0 CYy
KJIOTIOTAHHS PO 3BUTBHEHHS Bi/l KpUMIHAIBHOI BIAMOBIIaTbHOCTI.

3’sacoBano, mo crarrero 290 KIIK Vkpainu He mependadeHo crieliaabHUX
HOPM III010 OCOOTMBOCTEHN BIIKPUTTS MaTepiajliB BPa3IMBUM KaTETOPisIM YIaCHHKIB
KPUMIHAJIBHOTO TMpONECY, fAKI Yepe3 BIK, OCOOJMBOCTI TMCUXOJOTIYHOTO YU
(G13MYHOTO CTaHy, HE MOXKYTh 03HAMOMUTHUCH 3 BIAKPUTUMH MatepiajgaMu, abo XK y

pa3i 03HaHOMJIEHHS HE 3MOXYTh BUKOPUCTATH OTPUMaHy 1H(QOPMAIIIIO JIJIsl 3aXUCTY



CBOiX MpaB Ta 3akoHHMX 1HTepeciB. Ocobam, sKi 4Yepe3 BIK, OCOOJIHUBOCTI
MICUXOJIOTTYHOTO 4M (PI3UYHOTO CTaHy, HE MOXYThb peali3yBaTH CBO€ IMpPaBO Ha
O3HAHOMJIEHHS 3 MaTepiajaMu ITiJ1 4ac BIAKPUTTS MaTepialliB, JOCTYH JO MaTepialiB
HATA€THCS, 3aJIeKHO Bl IXHBOTO MPOLECYabHOTO CTAaTyCy, 3 OOOB’S3KOBHM
BIIKPUTTSAM MarepiaiiB IXHbOMY 3aXUCHUKY, MPEICTABHUKY, 3aKOHHOMY
MIPEICTaBHUKY.

[Ipoananizopano cr. 483 KIIK Vkpainm, sixka mnepenbadac BiIKpUTTS
MaTepialliB PEJACTaBHUKY FOPHINYHOT 0COOH, Ta KOHCTATOBAHO, 110 BOHA MICTHUTH
3HAYHY KUTBKICTh HEJOJIKIB, IS YCYHCHHS SIKHX 3alpOIIOHOBAHO BHKJIACTH
ct. 483! KIIK Vkpainu y HOBiif pefakiii.

Takox Bu3HaueHO crnenu@iky BIIKPUTTS MartepianiB, 310paHUX CTOPOHOIO
3aXUCTy. 3’5ICOBAHO, 1110 3aJICKHO BiJl HASBHOCTI UM BIJICYTHOCTI 3alUTY IPOKypopa
BIIKPUTTS MaTepialiiB € 000B’SI3KOM M ITPABOM CTOPOHH 3aXUCTY. AJI€ HaBITh B TUX
BUIIAJIKaX, KOJH 11€ 000B’sI30K CTOPOHU 3aXKCTY, BOHA HE 3000B’A3aHa BIIKpUBATH
BC1 MaTepiaiu, sKi MOXke 310parTu, a JuiIe Ti, I0 3a3HadeHi y 4. 6 cT. 290 KIIK
VYkpainu, 1 ki 6akae BUKOPUCTATH 5K JI0KA3U y Cy/i1. 3aKOHOAaBellb HE TIepe10aunB
000B’sI3Ky CTOPOHM 3aXHCTy Ha/JaBaTH JIJIs O3HAHOMIICHHS crieliudiuHi JoKa3Hu, sKi
MOXXYTh OyTH 310paHi, 3a 3araJbHUM IPABHJIOM, TUIBKH y TPOBAKEHHAX MO0
KPUMIHAJIBHUX MPOCTYTKIB. 3alpONOHOBAHO BUMPABUTHU 1I€H HEOIIK.

BceranoBneHo, 1110 HE BPEryJIbOBaHOIO Ha 3aKOHOJABYOMY PiBHI € MpoIleaypa
BIIKpUTTS MaTepiajiB OJHUMHU CyO’€KTaMH CTOPOHHM 3aXUCTYy IHIIMM CY0’ €KTam
CTOPOHH 3aXHUCTy, IIOAO SIKUX 3JIMCHIOETHCS MPOBAKCHHS, IXHIM 3aXHMCHHUKAM,
3aKOHHUM TIPEJICTABHUKAM — y BHITQJIKy HAsSBHOCTI JEKUIBKOX 0Ci0, MIOA0 SKHX
3MIIACHIOETHCS POBAKEHHS, Y1 IHTEPECHU Y MPOBAKEHH1 MOXYTh HE 30iratucs. Y
3B’SI3KY 3 UMM 3aponoHOBaHO BinmoBiaHi 3Miau 10 KIIK Ykpainu.

KoHncraTtoBano, 1mo, 3Bakaroud Ha OKpemi PO30DKHOCTI y (OpMYITIOBaHHI
9.49.6, 7, 8, 9, 12 KIIK Vkpainu, NMOMITHOK € BiJICYTHICTh YiTKOi ITO3HIIii
3aKOHO/ABI IIOJAO BIAKPUTTS MaTepiaiiB, 310paHUX CTOPOHOK 3aXHUCTY,
MpUBAaTHUM oco0aM, 3a3HaueHuM y 4. 4. 7, 8 cT. 290 KIIK Vkpainu, a Takox

3aKOHHOMY TMpPEJICTAaBHUKY Ta MPEACTABHUKY MOTEPHUIOTO. Y 3B’SI3Ky 3 YUM



BCTAHOBJIEHO HEOOXI1JIHICTh BHECEHHs 3MiH 10 HOpM cT. 290 KIIK Vkpainu, sixi 6
nependayany BIANOBIAHUNA OOOB’A30K CTOPOHM 3aXHUCTYy BIIKPUTH 310paHi HElO
Marepiai UM Cy0’€KTaM 1 YTOUHIOBAIM O OCOOJMBOCTI MIATBEPAKEHHS (PaKTy
HaJaHHS iM JOCTYNy /10 TAKUX MaTepiais.

3’sCOBaHO, IO CYJOBOIO MPAKTUKOIO B LIIJIOMY BUPIIIEHO HEBPETYJILOBAHE Ha
3aKOHO/IaBUOMY DiBHI MUTAHHS HAJaHHSA Yy TPOBAKEHHAX MIOAO0 KPUMiHATBHHUX
NOPOCTYINKIB CTOPOHI OOBHMHYBA4Y€HHSI MarTepiajiB, 310paHUX CTOPOHOIO 3aXHUCTY.
[IpoTe nnst NPUIIBUANICHHS O3HAMOMIICHHSI 3 MaTepialaMyi CTOPOHU 3aXHCTY B IIUX
BUTIaIKaX 3anpornonoBano BHecTH 3Minu 10 KIIK Ykpainu, nponucasiim 000B’ 130k
CTOPOHU 3aXMCTY I/l Yac OTPUMaHHs KOMIM MaTepianiB JI3HAHHS HaJaBaTH KOIIil
310paHuX HEIO MaTepialliB CTOPOH1 OOBUHYBAaYECHHSI.

JlocmimkeHo mpo0IeMu 3JI0BKUBAaHHS YYaCHUKAMU KPUMIHATBHOTO IMPOLIECY
CBOIMM TMpaBaMH IIiJl Yac BIIAKpPUTTA MarepianiB. BcraHoBieHo, 1mo Ha
3aKOHOJJaBYOMY PIBHI MepeadayuTd KOHKPETHUW YHIBEPCAJTbHUNA CTPOK IS
O3HAHOMIICHHS 3 MaTepialaMH Yd BU3HAYUTU (HOPMYITY, 32 JOTIOMOTOIO SIKOT MOXKHA
Oyrn0 6 BUpaxyBaTu CTPOK O3HAHOMIIEHHS, HEMOXJIHBO.

Tperiit po3ain gucepTallii IPUCBSIYEHO OCOOIMBOCTIM BIIKPUTTS MaTepialiB y
KpUMIHATBHOMY TIpolieci YKpaiHu Imiciis 3aKIHYEHHS TIOCY0BOTO PO3CIITyBaHHS.

BcranoBneHno, 1o BIAKPUTTSA MarepiajaiB MOXe BigOyBaTHUCA IIiJI dac
MiATOTOBUOTO TPOBa)KeHHSA. [Ipw 1IbOMY BIOKPHTTS MaTepiayliB I dac
H1ATOTOBYOTO MPOBAKEHHS HE BAPTO OTOTOKHIOBATH 3 IIPaBOM Ha O3HAHOMJICHHS
3 Matepianamu BignoBigHO 70 4. 2 cT. 317 KIIK Ykpainu. BinkpuBaTi MOXHa JTUIIIe
nonatkoBi matepianu (B po3yMinai 4. 11 ct. 290 KIIK Ykpainu) a6o x marepianu
ni3HaHHA (BiAMOBIMHO A0 a03. 2 4. 2 cT. 314 KIIK VYkpainu), Toai Sk mpaBo Ha
O3HAWOMIICHHS 3 MarepialaMi KPUMIHAJIBHOTO TPOBA/DKEHHS (KPUMIHAIHHOIO
cnpaBoro) BiAnoBiaHO 10 4. 2 cT. 317 KIIK Vkpainm maioTh y4acHUKH CYAOBOTO
MPOBAKEHHS, 30KpeMa 1 Ti, AKi HaOyJ W BiMOBITHOTO CTaTyCy MICIs 3aKIHYCHHS
JIOCYIOBOTO PO3CJIITyBaHHS.

BuBueno crienudiky BiIKpUTTS MaTepialliB MiJl 4ac PO3IJISIAY KPUMIHAIBHOTO

MPOBA/PKEHHS 10 CYT1 CyJOM IIepIoi 1HCTaHIli, SKa, B MEpPEeBaHIA O1IBIIOCTI,



chopMOBaHa CyZI0BOIO MPAKTUKOI. 3BEPHYTO yBary Ha MOXJIMBOCTI Ha I cTafli
BIJIKpUTHU MaTepiayiy, ikl OyJIu OTpUMaHi IiJl 4ac JOCYJOBOrO PO3CIIAyBaHHs, aje B
po3yMiHHi, Hanpukian, cT. 84 KIIK Ykpainu He € caMOCTIMHUMU JJOKa3aMu, Ta Ha
MO>KJIMBOCTI BIAKPUTTS MarepiaiiB, Y 3B SI3Ky 3 MAaCHBHOIO IO3HIIIEI0 CTOPOHH
3aXUCTy MIJ Yac BIAKPUTTS MarTepiaiaiB Ha eTall 3aBepIICHHS JOCYJOBOTO
po3ciiayBaHHs. 3ayBa)K€HO Ha MpoOiemax, siKki BUHHKAIOTh i 4ac MUChbMOBOTO
miATBEep/UKEHHsT  (aKTy HaJaHHS JOCTYNmy 0 JIOJATKOBUX  MarepialiB.
3anponoHoBaHo BHeceHHs 3MiH 70 4. 11 cT. 290 KIIK Vkpainu 13 BpaxyBaHHSIM
c(hOpMOBaHOI MPAKTUKU BIAKPUTTS MarepiaiiB MiJl Yac poO3rsiAy KPUMIHAIBHOIO
MPOBAKEHHS CYJIOM.

AKIICHTOBAaHO yBary Ha MOKJIMBOCTI BIAKPHUTTS MarepiaiiB, OTPUMaHUX IIiJ
qac 3MiHCHEHHS TUMYacOBOTO JOCTYITY JI0 pedyeil Ta JOKyMEHTIB, TPOBEICHOTO 3a
yxBainoro cyay (4. 2 cr. 333 KIIK Vkpainu), a Takox mijg yac NpoBeJEHHS CIIUUX
(po3mykoBux) ait y mopsaky 4.4. 3-5 ct. 333 KIIK Vkpaiau (4. 6 cr. 333 KIIK
Vkpainn) 1 y pa3l BHCYHEHHS JOJATKOBOTO OOBHHYBAaY€HHS YW TMOYATKY
IPOBAKEHHS 11010 OPUIUYHOT 0coOu BiAoBiIHO 10 4. 2 cT. 339 KIIK Vkpainu.

[Ipyu 1upoMy OOIpyHTOBaHO HEOOXITHICTH 3MIHU MPOIEAYPU BIIKPUTTS
MarepiajiB, OTPUMAaHHUX 33 YXBAJIOK (JIOPYYCHHSIM) CYAy BIJMOBIIHO J0 YacTHH 3-
6 cr. 333 KIIK Vkpainu, 3000B’s3aBIIM POKypopa HajgaBaTH Cyay MaTepiali,
OTPHUMaH1 3a yXBAJIOK (IOPYYEHHSM) CYIy JJIS TOTO, 00 Cya Mir 3a0e3nmeduTH
O3HAWOMJICHHS 3 TaKUMH MarepiajaMd THX YYaCHUKIB KPHUMIHAJIBHOTO
MIPOBAKEHHS, YMiX IHTEPECIB BOHH CTOCYIOTHCS.

[Tigkpecneno, 1Mo BIIKPUTTA MaTEpialliB i Yac Meperiisiay CyJ0BOTO PIICHHS
CyJIOM amesmiiHoi iHcTaHmii (y pa3i iX HEBIAKPHTTSA IiJ 4Yac JOCYJAOBOTO
po3ciimyBaHHS a00 MPOBAHKEHHS B CY/II TIEPIIOT 1IHCTAHITi1) HEPO3PUBHO TIOB’sI3aHE
13 TUTAaHHSM PO MOMJIMBICT Y BUHSATKOBUX BUMAAKAX MIEPBUHHOTO YU TIOBTOPHOTO
IOCIIKEHHS TOKa31B Ha IIA cTail.

Kuro4oBi ciioBa: BIAKpUTTS MartepiajiB, JOCTYI 1O MaTepialiiB, 3aBEpPLICHHS

JIOCYJIOBOTO  PO3CHIAyBaHHS, 3MarajbHICTh, KpPUMIHAJIbHE MPOBAIKECHHS,



MaTepiaiii, O3HAWOMIICHHS 3 MarepiajaMl, CTOpOHAa 3aXHCTy, CTOpPOHA

O6BI/IHYBa‘I€HHSI, Cya0BC IMPOBAKCHHA.



ABSTRACT

Vakoliuk Y. O. Disclosure of materials to the other party in criminal
proceedings in Ukraine. — Qualification scientific work on the rights of the
manuscript.
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The dissertation is devoted to the study of the procedure for disclosing materials
to the other party in criminal proceedings in Ukraine through the elucidation of the
essence, theoretical and practical aspects of this procedure.

The first chapter of the dissertation provides a general theoretical description
of the procedure for disclosure of materials to the other party in criminal proceedings
in Ukraine.

It has been established that certain aspects of the issue of disclosure of materials
to the other party have been and are being studied by theorists and practitioners in
the field of criminal procedure. Researchers have also paid attention to related issues
connected with the disclosure of materials to the other party, in particular, the issue
of familiarisation with the materials of the pre-trial investigation before its
completion, providing access to materials, mainly of the pre-trial investigation, etc.
However, no dissertations devoted to a comprehensive study of the issue of
disclosure of materials under The Criminal Procedure Code of Ukraine (hereinafter
referred to as the CPC of Ukraine) have been written to date, so this dissertation is
the first comprehensive study in Ukraine of the procedure for disclosure of materials
to the other party in criminal proceedings in Ukraine.

The prerequisites for the implementation of the mutual disclosure of materials
procedure in 2012 by CPC of Ukraine were studied. In addition, attention is drawn
to similar procedures for granting access to materials upon completion of pre-trial

investigations, as provided for in the criminal procedural legislation of the United



Kingdom of Great Britain and Northern Ireland, the Federal Republic of Germany,
France, Japan, and the Republic of Poland.

Based on the analysis of the concepts of “disclosure of materials”,
“familiarisation with materials” and ‘“access to materials” (as well as concepts
derived from them), it was found that both at the legislative level and in the practice
of implementing criminal procedural norms these concepts are often unjustifiably
equated, and there is sometimes inconsistency in defining the relationship between
these concepts. The author's definition of the concept of ‘disclosure of materials’ as
provided for in article 290, part 5 of article 301, paragraph 2 of part 2 of article 314,
parts 2 and 6 of article 333, part 2 of article 339, part 1 of article 479-1, and article
483-11 of the CPC of Ukraine is a procedure (a set of procedural actions and
decisions) whereby the subjects of criminal proceedings specified in the CPC of
Ukraine receive copies of materials or access to documents and other material
objects that prove the circumstances of the subject of cognition in criminal
proceedings, with these subjects being given the opportunity to familiarise
themselves with them and, with the exceptions provided for by the CPC of Ukraine,
to make extracts, copy or otherwise reflect the information contained in such
materials.

The significance of disclosing materials to the other party in criminal
proceedings in Ukraine has been clarified. It has been established that this procedure
Is a form of implementation of conventional, constitutional and criminal procedural
principles.

In addition, the legal and factual grounds and conditions for the disclosure of
materials by various participants in the proceedings at the stage of completion of the
pre-trial investigation have been determined. Based on the study of the grounds and
conditions for the disclosure of materials, it is proposed to supplement part 7 and
part 8 of article 290 of the CPC of Ukraine with the obligation of private persons
specified in these parts to notify, after familiarisation with the materials disclosed in

accordance with article 290 of the CPC of Ukraine by the parties, of the availability



of materials collected by them that they wish to use in court as evidence and to
provide access to such materials to the prosecution and the defence.

The procedural activities of participants in criminal proceedings when opening
materials during the completion of pre-trial investigations in criminal proceedings
in Ukraine are analysed in the second chapter.

Attention is drawn to the imperfection of legal technique, which leads to the
violation of the rights of the victim, due to the absence in part 7 of article 290 of the
CPC of Ukraine of an indication on the disclosure of materials to the representative
and legal representative of the victim.

It has been established that the consequences of non-disclosure of materials
depend both on the type of such materials and on the entities that should disclose
them. It has been determined that when disclosing pre-trial investigation materials,
it is mandatory to disclose written materials that constitute independent evidence
within the meaning of, first and foremost, article 84 of the CPC of Ukraine. Access
must be provided to objects of the material world (e.g., material evidence), but
failure to disclose them, in the event of inactive behaviour on the part of the defence,
does not lead to the inadmissibility of evidence, as does failure to disclose objects
of expert examination and documents indicating the adoption of procedural
decisions.

The need to amend the CPC of Ukraine to provide for the application of the
procedure specified in part 10 of article 290 of the CPC of Ukraine when deciding
on the issue of providing access to information that has been deleted in accordance
with part 5 of article 290 of the CPC of Ukraine has been substantiated.

It has been determined that the legislative regulation of the procedure for
disclosing investigation materials contains a number of deficiencies. The very
wording of part 5 of article 301 of the CPC of Ukraine contradicts the presumption
of innocence. There is no obligation to provide copies of materials at the end of the
investigation in the event of a motion to the court for exemption from criminal

liability.



It has been established that article 290 of the CPC of Ukraine does not contain
special rules regarding the disclosure of materials to vulnerable categories of
participants in criminal proceedings who, due to their age, peculiarities of their
psychological or physical condition, are unable to familiarise themselves with the
disclosed materials, or who, if they do familiarise themselves with the materials, will
be unable to use the information obtained to protect their rights and legitimate
interests. Persons who, due to their age, psychological or physical condition, are
unable to exercise their right to familiarise themselves with the materials during the
disclosure of materials, are granted access to the materials, depending on their
procedural status, with the mandatory disclosure of the materials to their defence
counsel, representative or legal representative.

Article 483-11 of the CPC of Ukraine, which provides for the disclosure of
materials to a representative of a legal entity, has been analysed and found to contain
a significant number of shortcomings. To correct these shortcomings, it was
proposed that article 483-11 of the CPC of Ukraine be revised.

The specifics of disclosing of the materials collected by the defence have also
been determined. It has been established that, depending on whether or not there is
a request from the prosecutor, the disclosure of materials is either an obligation or a
right of the defence. However, even in cases where it is the duty of the defence, it is
not obliged to disclose all the materials it can collect, but only those specified in part
6 of article 290 of the CPC of Ukraine and which it wishes to use as evidence in
court. The legislator did not provide for the obligation of the defence to provide
specific evidence for familiarisation, which, as a general rule, can only be collected
In proceedings concerning criminal offences. It is proposed to correct this
shortcoming.

It has been established that the procedure for disclosing materials by some
members of the defence team to other members of the defence team involved in the
proceedings, their defence counsel, and legal representatives — in cases where there

are several persons involved in the proceedings whose interests in the proceedings



may not coincide — is not regulated at the legislative level. In this regard, appropriate
amendments to the CPC of Ukraine have been proposed.

It has been noted that, given certain discrepancies in the wording of parts 6, 7,
8, 9, and 12 of the CPC of Ukraine, there is a lack of a clear position on the part of
the legislator regarding the disclosure of materials collected by the defence to private
individuals specified in parts 7 and 8 of article 290 of the CPC of Ukraine, as well
as to the legal representative and representative of the victim. In this context, it has
been determined that the provisions of article 290 of the CPC of Ukraine need to be
revised to include a corresponding obligation for the defence to disclose the
materials it has collected to these entities and to clarify the specifics of confirming
that they have been granted access to such materials.

It has been established that judicial practice has generally resolved the issue of
providing the prosecution with materials collected by the defence in proceedings
concerning criminal offences, which is not regulated at the legislative level.
However, in order to speed up familiarisation with the defence materials in such
cases, it is proposed to amend the CPC of Ukraine, stipulating the obligation of the
defence to provide copies of the materials it has collected to the prosecution when
receiving copies of the investigation materials.

The problems of abuse of rights by participants in criminal proceedings during
the disclosure of materials were examined. It was established that it is impossible to
provide for a specific universal period for familiarisation with the materials at the
legislative level or to determine a formula by which the period of familiarisation
could be calculated.

The third chapter of the dissertation is devoted to the peculiarities of disclosure
of materials in criminal proceedings in Ukraine after the completion of pre-trial
investigation.

It has been established that disclosure of materials may take place during
preparatory proceedings. At the same time, disclosure of materials during
preparatory proceedings should not be equated with the right to familiarisation with

materials in accordance with part 2 of article 317 of the CPC of Ukraine. Only



additional materials (within the meaning of part 11 of article 290 of the CPC of
Ukraine) or materials of the inquiry (in accordance with paragraph 2 of part 2 of
article 314 of the CPC of Ukraine) may be disclosed, while the right to
familiarisation with the materials of criminal proceedings (criminal case) in
accordance with part 2 of article 317 of the CPC of Ukraine is held by participants
in court proceedings, including those who acquired the relevant status after the end
of the pre-trial investigation.

The specifics of disclosing materials during the consideration of criminal
proceedings on the merits by the court of first instance, which, in the vast majority
of cases, are formed by judicial practice, have been studied. Attention is drawn to
the possibility at this stage of disclosing materials that were obtained during the pre-
trial investigation but which, within the meaning of, for example, article 84 of the
CPC of Ukraine, are not independent evidence, and to the possibility of disclosing
materials in connection with the passive position of the defence during the disclosure
of materials at the stage of completion of the pre-trial investigation. Attention is
drawn to the problems that arise during the written confirmation of the fact of
providing access to additional materials. It is proposed to amend part 11 of article
290 of the CPC of Ukraine, taking into account the established practice of opening
materials during the consideration of criminal proceedings by the court.

Attention was drawn to the possibility of disclosing materials obtained during
temporary access to items and documents carried out by court order (part 2 of article
333 of the CPC of Ukraine), as well as during investigative (search) actions in
accordance with parts 3-5 of article 333 of the CPC of Ukraine (part 6 of article 333
of the CPC of Ukraine) and in the case of additional charges being brought or
proceedings being initiated against a legal entity in accordance with part 2 of article
339 of the CPC of Ukraine.

The need to change the procedure for opening materials obtained by court order
(instruction) in accordance with parts 3-6 of article 333 of the CPC of Ukraine,

obliging the prosecutor to provide the court with materials obtained by court order



(instruction) so that the court can ensure familiarisation with such materials by those
participants in criminal proceedings whose interests they concern.

It is emphasised that the disclosure of materials during the review of a court
decision by a court of appeal (if they were not disclosed during the pre-trial
investigation or proceedings in the court of first instance) is inextricably linked to
the question of the possibility, in exceptional cases, of a primary or repeated
examination of evidence at this stage, in particular if the parties have filed a motion
for their examination or if they have been obtained after the contested court decision
has been rendered at this stage.

Key words: disclosure of materials; access to materials; completion of pre-trial
investigation; adversarial proceedings; criminal proceedings; materials;
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